REQUIRED "BOILERPLATE" CONTRACT LANGUAGE GUIDANCE
WYOMING SRF 2ND ROUND FUNDS
To:  Engineers and Loan Recipients on projects using Wyoming SRF 2nd round funds

From:
Wyoming State Revolving Fund (SRF) Program

- Brian Mark, SRF Principal Engineer, WDEQ/WQD, 777-6371


- Kevin Frank, SRF Project Engineer, WDEQ/WQD, 473-3471

- Wade Verplancke, Project Manager, Water Development Office, 777-7626
Date:  May 2011
Failure to follow the instructions/requirements in this document may result in loss of SRF funding.

You need to incorporate the various clauses and forms discussed below into all bid documents and construction contracts for projects using 2nd round SRF loan funds.  There is a separate guidance document to use if your project is using 1st round SRF loan funds.  Check with the SRF Program if you are unsure which type funds your project is using.

The required location for these clauses and forms is based on an Engineers Joint Contract Documents Committee (EJCDC) type contract.  Please discuss with the SRF Program if you intend to use a different type of contract or wish to place SRF required language in alternate locations.  In addition to the specific language in this SRF guidance document, you also need to take into account the requirements in all applicable state statutes, including especially the following statutes dealing directly with public works projects:  W.S. 16-6-101 through -121, 16-6-701 through -708, 16-6-1001, and 15-1-113 (municipalities/joint powers boards).
You need to send your bidding/contract documents (including drawings, project manual, and checklist on page 4) to the SRF Program for approval prior to advertising for bids.  Contact Kevin Frank (for any SRF projects) or Wade Verplancke (for Drinking Water SRF projects only).  Do not begin advertising without SRF approval.
After you receive bids on the project you must get SRF approval before you award the contract.  Contact Wade Verplancke if it is a drinking water project or Brian Mark if it is a clean water project.  Do not award the contract without SRF approval.
Advertising for bids:

- Advertise twice minimum, at least one week apart, in a newspaper of general circulation for the project owner, following W.S. 15-1-113 (a) and (b).  More stringent requirements apply for water and/or sewer districts; see W.S. 41-10-101(a)(xiv).
- Bid opening must be public and at an office of Owner; see W.S. 16-6-1001(a)(iii).

- Do not advertise until you get SRF approval.
- Provide a copy of the affidavit of publication to SRF.

Bid security, W.S. 15-1-113(f):
- Require 5% minimum bid security.

- Must be a bid bond for bids greater than $100,000.  Owner can allow other types of security only for bids that are $100,000 or less.  EJCDC based documents often erroneously allow checks or other types of security and therefore should be revised.
- Successful bidder has 30 days to execute the contract once it is awarded.  EJCDC based documents often allow only 15 days and therefore should be revised.
- State the bid security requirements in the advertisement for bids.

- Also modify as necessary any language on bid security or time to execute contract in the instructions to bidders, bid form, and notice of award.
Require contract security (performance and payment bonds). See W.S. 15-1-113(d) and 16-6-112.  State the required contract security in the advertisement for bids.  See W.S. 15-1-113(d) and (f).
Make sure the requirements of W.S. 16-6-1001(a)(iv) regarding lien waivers and/or contractor affidavit are met in the progress payment application form/process.  Provide notification that final payment cannot be made until the requirements of W.S. 16-6-116, 16-6-117, and 15-1-113(h) are met.

Provide notification regarding the amount of retainage to be withheld on progress payments; see W.S. 16-6-702.  Provide notification that contractor may designate an interest bearing account for retainage in accordance with W.S. 16-6-702, -704, and -705
Include the following clause in the Advertisement for Bids:
Pursuant to W.S. 16-6-106, "preference is hereby given to materials, supplies, agricultural products, equipment, machinery and provisions produced, manufactured, supplied or grown in Wyoming, quality being equal to articles offered by the competitors outside of the state".

Include the following clause (or equivalent) in the Instructions to Bidders:
PREFERENCE FOR RESIDENT CONTRACTORS
The Contract shall be let to the responsible certified resident making the lowest bid, if the certified resident's bid is not more than five percent (5%) higher than that of the lowest responsible nonresident bidder and the resident bidder does not propose to subcontract more than thirty percent (30%) of the work to nonresident contractors (Wyo. Stat. 16-6-101, et seq.).  Resident for this purpose means a person, partnership, limited partnership, registered limited partnership, registered limited liability company or corporation certified as a resident by the Department of Employment, following receipt of an affidavit executed by the president of the company or his designee of compliance with this act, and prior to bidding upon the Contract, and meeting the further criteria in W.S. 16-6-101, et seq.  A resident bidder shall submit a copy of its certificate of residency with its bid.

Include the clauses/forms from pages 5 through 22 of this document as a separate SRF Special Conditions section.

Identify the SRF Special Conditions as part of the Contract Documents, in the Agreement/Contract.
Insert the appropriate Davis Bacon Wage Decision in place of page 22.  Follow the additional directions on page 22.
As noted in the "Required Wyoming Statute Language" section of the SRF Special Conditions, the preference for Wyoming laborers under W.S. 16-6-203 does not apply on SRF projects.  Be sure to modify accordingly any references to this preference in your standard documents.  The preferences for Wyoming bidders and materials still do apply.
Do not tell contractors that they are exempt from sales taxes on this project.  In Wyoming, the tax exempt status of exempt entities does not pass on to contractors.  See Wyoming Department of Revenue Rules and Regulations Chapter 2 Section 12, particularly paragraph (f).
Be sure to read through all of the boilerplate language.  There are several requirements you must meet in addition to what the Contractor must meet.

Submit this check sheet to SRF along with your documents to affirm and show where all the items discussed above have been addressed.
SRF Boilerplate Checklist for 2nd Round Projects

Project:_______________________________________
	Addressed?

(Yes/No/NA)
	Page #s
	Abbreviated description of requirement

	
	
	ad for bids twice, one week apart

	
	
	bid opening public and at office of Owner

	
	
	5% min. bid security

	
	
	bid security must be bond if bid>$100k (no checks, etc.)

	
	
	30 days to execute contract

	
	
	contract security/performance and payment bonds

	
	
	progress payment lien waivers/affidavit

	
	
	final settlement and payment

	
	
	retainage to be withheld

	
	
	interest bearing retainage account

	
	
	W.S. 16-6-106 preferences ad for bids notice

	
	
	Preference For Resident Contractors

	
	
	SRF Special Conditions section

	
	
	identify SRF Special Conditions as part of contract

	
	
	Davis Bacon Wage Decision

	
	
	deletion or correction of any incorrect references to labor preference

	
	
	deletion or correction of incorrect reference to sales tax exemption


Comments/explanations:

SRF SPECIAL CONDITIONS

PROHIBITION AGAINST LISTED VIOLATING FACILITIES
A. 
REQUIREMENTS
(1)  To comply with all the requirements of section 114 of the Clean Air Act, as amended (42 U.S.C. 1857, et seq., as amended by Pub. L. 92-604) and section 308 of the Clean Water Act (33 U.S.C. 1251, as amended), respectively, which relate to inspection, monitoring, entry, reports, and information, as well as other requirements specified in section 114 and section 308 of the Air Act and the Water Act, respectively, and all regulations and guidelines issued thereunder before the award of this contract. 

(2)  That no portion of the work required by this prime contract will be performed in a facility listed on the Environmental Protection Agency list of violating facilities on the date when this contract was awarded unless and until the EPA eliminates the name of such facility or facilities from the listing. 

(3)  To use his best efforts to comply with clean air and clean water standards at the facilities in which the contract is being performed. 

(4)  To insert the substance of the provisions of this clause, including this paragraph (4), in any nonexempt subcontract. 

B.
DEFINITIONS
(1)  Air Act means the Clean Air Act, as amended (42 U.S.C. 1857 et seq.). 

(2)  Water Act means the Clean Water Act, as amended (33 U.S.C. 1251 et seq.). 

(3)  Clean Air Standards means any enforceable rules, regulations, guidelines, standards, limitations, orders, controls, prohibitions, or other requirements which are contained in, issued under, or otherwise adopted under the Air Act or Executive Order 11738, an applicable implementation plan as described in section 110 (d) of the Air Act (42 U.S.C. 1857c‑5(d)), an approved implementation procedure or plan under section 111 (c) or section 111(d), or an approved implementation procedure under section 112(d) of the Air Act (42 U.S.C. 1857c‑7(d)).

(4)  Clean Water Standards means any enforceable limitation, control, condition, prohibition, standard, or other requirement which is promulgated under the Water Act or contained in a permit issued to a discharger by the Environmental Protection Agency or by a State under an approved program, as authorized by section 402 of the Water Act (33 U.S.C. 1342), or by a local government to ensure compliance with pretreatment regulations as required by section 307 of Water Act (33 U.S.C. 1317). 

(5)  Compliance means compliance with clean air or water standards. Compliance shall also mean compliance with a schedule or plan ordered or approved by a court of competent jurisdiction, the Environmental Protection Agency in accordance with the requirements of the Air Act or Water Act and regulations. 

(6)  Facility means any building, plant, installation, structure, mine, vessel, or other floating craft, location, or site of operations, owned, leased, or supervised by a contractor or subcontractor, to be used in the performance of a contract or subcontract.  Where a location or site of operations contains or includes more than one building, plant, installation, or structure, the entire location or site shall be deemed to be a facility except where the Director, Office of Federal Activities, Environmental Protection Agency, determines that independent facilities are located in one geographical area.

WILLIAMS-STEIGER OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970
A.
AUTHORITY
(1)  The contractor is subject to the provisions of the Williams-Steiger Occupational Safety and Health Act of 1970. 

(2)  These construction documents and the joint and several phases of construction hereby contemplated are to be governed, at all times, by applicable provisions of the Federal law(s), including but not limited to the latest amendment of the following: 

a. Williams-Steiger Occupational Safety and Health Act of 1970, Public Law 94-596; 

b. Part 1910 - Occupational Safety and Health Standards, Chapter XVII of Title 29, Code of Federal Regulations; 

c. Part 1926 - Safety and Health Regulations for Construction, Chapter XVII of Title 29, Code of Federal Regulations. 

B.
SAFETY AND HEALTH PROGRAM REQUIREMENTS

(1)  This project, its prime contractor and its subcontractors, shall at all times be governed by Chapter XVII of Title 29, Code of Federal Regulations, Part 1926 - Safety and Health Regulations for Construction (29 CFR 22801), as amended to date. 

(2)  To implement the program and to provide safe and healthful working conditions for all persons, general project safety meetings will be conducted at the site at least once each month during the course of construction, by the construction superintendent or his/her designated safety officer.  Notice of such meeting shall be issued not less than three (3) days prior, stating the exact time, location, and agenda to be included.  Attendance by the owner, architect, general foreman, shop steward(s), and trades, or their designated representatives, witnessed in writing as such, shall be mandatory. 

(3)  To further implement the program, each trade shall conduct a short gang meeting, not less than once a week, to review project safety requirements mandatory for all persons during the coming week.  The gang foreman shall report the agenda and specific items covered to the project superintendent, who shall incorporate these items in his/her daily log or report. 

(4)  The prime contractor and all subcontractors shall immediately report all accidents, injuries, or health hazards to the owner and architect, or their designated representatives, in writing.  This shall not obviate any mandatory reporting under the provisions of the Occupational Safety and Health Act of 1970. 

(5)  This program shall become a part of the contract documents and the contract between the owner and prime contractor, prime contractor and all subcontractors, as though fully written therein.

ANTI-KICKBACKS
Contractor shall comply with the Copeland "Anti-Kickback" Act (18 U.S.C. 874) as supplemented in the Department of Labor Regulations (29 CFR, Part 3).  This Act provides that Contractor is prohibited from inducing, by any means, any person employed in the construction, completion, or repair of public work, to give up any part of the compensation to which he is otherwise entitled.

Contractor certifies and warrants that no gratuities, kickbacks and contingency fees were paid in connection with this contract, nor were any fees, commissions, gifts, or other considerations made contingent upon the award of this contract.

Contractor certifies that, to Contractor's knowledge, no state employee has any personal or beneficial interest whatsoever in the services described in this Contract.

No staff member of Contractor, compensated either partially or wholly with funds disbursed pursuant to the Contract, shall engage in any Contract or activity which would constitute a conflict of interest as related to this Contract.
DISCOVERY OF ARCHAEOLOGICAL AND OTHER HISTORICAL ITEMS

In the event of an archaeological find during any phase of construction, the following procedure will be followed:

1.
Construction shall be halted, with as little disruption to the archaeological site as possible.

2.
Contractor shall notify Owner who shall contact the State Historic Preservation Officer.

3.
The State Historic Preservation Officer may decide to have an archaeologist inspect the site and make recommendations about the steps needed to protect the site, before construction is resumed.

4.
The entire event should be handled as expediently as possible in order to hold the loss in construction time to a minimum while still protecting archaeological finds.

A similar procedure should be followed with regard to more recent historical resources.  Should any artifacts, housing sites, etc., be uncovered, the same procedure should be followed as for an archaeological find.

In the event archaeological/historical data are evaluated to meet National Register criteria, the Advisory Council on Historic Preservation may be notified and asked to comment by the Wyoming State Revolving Fund Program.

ACCESS
Contractor shall insure that authorized representatives of the Wyoming DEQ, Office of State Lands, Water Development Office, US EPA, Comptroller General, Inspector General, and other applicable federal and state agencies and officials will have access to the project work whenever it is in preparation or progress and shall provide proper facilities for such access and inspection.  Contractor shall allow these representatives to have access to any books, documents, plans, reports, papers, and other records of Contractor which are pertinent to the project for the purpose of making audit, examination, excerpts, copies and transcriptions thereof and to interview any officer or employee.  Contractor shall insure that all subagreements will also afford access to such project work, sites, documents, records, and persons.

SITE EROSION AND SEDIMENT CONTROL MEASURES
Every effort shall be made by Contractor and subcontractors to prevent and correct problems associated with erosion and runoff processes which could occur during and after project construction.  The efforts should be consistent with applicable local ordinances and the Nonpoint Source Pollution Control Guidance.  Whenever appropriate, Contractor's efforts shall reflect the following engineering principles:

(a.)
When appropriate, land grading and excavating should be kept at a minimum to reduce the possibility of creating runoff and erosion problems which require extensive control measures.

(b.)
Whenever possible, topsoil should be removed and stockpiled before grading begins.

(c.)
Land exposure should be minimized in terms of area and time.

(d.)
Exposed areas subject to erosion should be covered as quickly as possible by means of mulching or vegetation.

(e.)
Natural vegetation should be retained whenever feasible.

(f.)
Early completion of stabilized drainage systems (temporary and permanent systems) will substantially reduce erosion potential.

(g.)
Roadways and parking lots should be paved or otherwise stabilized as soon as feasible.

(h.)
Clearing and grading should not be started until a firm construction schedule is known and can be effectively coordinated with grading and clearing activity.

WYPDES CONSTRUCTION RELATED DISCHARGE PERMITS

Construction projects which will disturb 5 acres or more require coverage under the State of Wyoming General Permit for Storm Water Discharges Associated with Large Construction Activities.  Construction projects which will disturb 1 acre or more but less than 5 acres require coverage under the State of Wyoming General Permit for Storm Water Discharges Associated with Small Construction Activities.  Contractor is responsible for obtaining coverage under the appropriate permit and maintaining compliance until Owner accepts the Work as complete.  For additional information see http://deq.state.wy.us/wqd/WYPDES_Permitting/WYPDES_Storm_Water/stormwater.asp 
or contact Barb Sahl at 307-777-7570.
Certain construction activities such as dewatering, flushing, testing, and disinfection require coverage under the State of Wyoming General Permit for Temporary Discharges or under a separate discharge permit.  Contractor is responsible for obtaining any necessary coverage and maintaining compliance.  For more information see http://deq.state.wy.us/wqd/WYPDES_Permitting/index.asp 
or contact Roland Peterson at 307-777-7090.
AIR QUALITY PROTECTION MEASURES
Contractor shall adhere to effective dust control procedures as required under the Wyoming Air Quality Standards and Regulations (WAQSR) Chapter 3 Section 2 (Emission standards for particulate matter), especially part (f).  If asbestos is encountered during this project, Contractor shall follow standards for handling according to WAQSR Chapter 3 Section 8.  Contractor shall adhere to proper trade waste and materials disposal according to WAQSR Chapter 10 Section 2.

PRESERVATION OF OPEN COMPETITION AND GOVERNMENT NEUTRALITY TOWARDS GOVERNMENT CONTRACTORS' LABOR RELATIONS ON FEDERAL AND FEDERALLY FUNDED CONSTRUCTION PROJECTS

The assistance recipient agrees to comply with Executive Order 13202 (Feb. 22, 2001, 66 Federal Register 11225) of February 17, 2001, entitled "Preservation of Open Competition and Government Neutrality Towards Government Contractors' Labor Relations on Federal and Federally Funded Construction Projects," as amended by Executive Order 13208 (April 11, 2001, 66 Federal Register 18717) of April 6, 2001, entitled "Amendment to Executive Order 13202, Preservation of Open Competition and Government Neutrality Towards Government Contractors' Labor Relations on Federal and Federally Funded Construction Projects.

Amend 48 CFR Part 36.202 by adding paragraph (d) to read as follows:

(d) In accordance with Executive Order 13202, of February 17, 2001, Preservation of Open Competition and Government Neutrality Towards Government Contractors' Labor Relations on Federal and Federally Funded Construction Projects, as amended on April 6, 2001-- 

(1) The Government, or any construction manager acting on behalf of the Government, must not-- 

(i) Require or prohibit offerors, contractors, or subcontractors to enter into or adhere to agreements with one or more labor organizations (as defined in 42 U.S.C. 2000e(d)) on the same or other related construction projects; or 

(ii) Otherwise discriminate against offerors, contractors, or subcontractors for becoming, refusing to become, or remaining signatories or otherwise adhering to agreements with one or more labor organizations, on the same or other related construction projects. 

(2) Nothing in this paragraph prohibits offerors, contractors, or subcontractors from voluntarily entering into project labor agreements. 

(3) The head of the agency may exempt a construction project from this policy if the agency head finds that, as of February 17, 2001-- 

(i) The agency or a construction manager acting on behalf of the Government had issued or was a party to bid specifications, project agreements, agreements with one or more labor organizations, or other controlling documents with respect to that particular project, which contained any of the requirements or prohibitions in paragraph (d)(1) of this section; and 

(ii) One or more construction contracts subject to such requirements or prohibitions had been awarded. 

(4) The head of the agency may exempt a particular project, contract, or subcontract from this policy upon a finding that special circumstances require an exemption in order to avert an imminent threat to public health or safety, or to serve the national security. A finding of "special circumstances" may not be based on the possibility or presence of a labor dispute concerning the use of contractors or subcontractors who are nonsignatories to, or otherwise do not adhere to, agreements with one or more labor organizations, or concerning employees on the project who are not members of or affiliated with a labor organization.

REQUIRED WYOMING STATUTE LANGUAGE
Pursuant to W.S. 16-6-104, Wyoming materials and products of equal quality and desirability shall have preference over materials or products produced outside the state.

NOTE:  Due to regulations governing the federal financial assistance involved in this project, preference for Wyoming laborers under W.S. 16-6-203 does not apply.

Pursuant to W.S. 16-6-121, Contractor is hereby provided written notice of the following:

(a) Any subcontractor or materialman entitled to the protection of a bond or other form of guarantee approved by the state or any political subdivision under W.S. 16-6-112 shall give notice of his right to that protection to the prime contractor. Failure to give notice to a prime contractor who has complied with subsections (f) and (g) of this section waives the subcontractor or materialman's protection under the bond or guarantee and waives any right to a lien for materials or services provided. 

(b) The notice shall be given no later than sixty (60) days after the date on which services or materials are first furnished. 

(c) The notice shall be sent to the prime contractor by certified mail or delivered to and receipted by the prime contractor or his agent.  Notice by certified mail is effective on the date the notice is mailed. 

(d) The notice shall be in writing and shall state that it is a notice of a right to protection under the bond or guarantee.  The notice shall be signed by the subcontractor or materialman and shall include the following information: 

(i) The subcontractor or materialman's name, address and phone number and the name of a contact person; 

(ii) The name and address of the subcontractor's or materialman's vendor; and 

(iii) The type or description of the materials or services provided. 

(e) This section shall only apply where the prime contractor's contract is for fifty thousand dollars ($50,000.00) or more. 

(f) The prime contractor shall post on the construction site a prominent sign citing this section and stating that any subcontractor or materialman shall give notice to the prime contractor of a right to protection under the bond or guarantee and that failure to provide the notice shall waive the subcontractor or materialman's protection under the bond or guarantee and shall waive any right to a lien for materials or services provided. 

(g) The owner or his agent shall provide written notice of the information required by this section in the project specifications.

If Owner is a municipality or is a joint powers board wherein at least one member is a municipality, the following applies:

Pursuant to W.S. 15-1-113(p), the provisions of W.S. 15-1-113 are part of this contract.

DAVIS BACON PREVAILING WAGE REQUIREMENTS
Federal Labor Standards Provisions (from 29 CFR 5.5)
(a) 
(1) Minimum wages.
(i) All laborers and mechanics employed or working upon the site of the work will be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not less than those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual relationship which may be alleged to exist between the contractor and such laborers and mechanics.
Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also, regular contributions made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination for the classification of work actually performed, without regard to skill, except as provided in 29 CFR 5.5(a)(4). Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for each classification for the time actually worked therein: Provided, That the employer's payroll records accurately set forth the time spent in each classification in which work is performed. The wage determination (including any additional classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH–1321) shall be posted at all times by the contractor and its subcontractors at the site of the work in a prominent and accessible place where it can be easily seen by the workers.
(ii)
(A) Owner shall require that any class of laborers or mechanics, including helpers, which is not listed in the wage determination and which is to be employed under the contract shall be classified in conformance with the wage determination.  The Wyoming SRF Program shall approve a request for an additional classification and wage rate and fringe benefits therefore only when the following criteria have been met:
( 1 ) The work to be performed by the classification requested is not performed by a classification in the wage determination; and
( 2 ) The classification is utilized in the area by the construction industry; and
( 3 ) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination.
(B) If the contractor and the laborers and mechanics to be employed in the classification (if known), or their representatives, and Owner agree on the classification and wage rate (including the amount designated for fringe benefits where appropriate), documentation of the action taken and the request, including the local wage determination, shall be sent by Owner to the Wyoming SRF Program.  The Wyoming SRF Program will transmit the request to the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210 and to the EPA DB Regional Coordinator concurrently.  The Administrator, or an authorized representative, will approve, modify, or disapprove every additional classification request within 30 days of receipt and so advise the Wyoming SRF Program or will notify the Wyoming SRF Program within the 30-day period that additional time is necessary.
(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their representatives, and Owner do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), the Wyoming SRF Program shall refer the request and the local wage determination, including the views of all interested parties and the recommendation of the Wyoming SRF Program, to the Administrator for determination. The request shall be sent to the EPA DB Regional Coordinator concurrently.  The Administrator, or an authorized representative, will issue a determination within 30 days of receipt of the request and so advise the Wyoming SRF Program or will notify the Wyoming SRF Program within the 30-day period that additional time is necessary.
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the classification under this contract from the first day on which work is performed in the classification.
(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.
(iv) If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the Secretary of Labor has found, upon the written request of the contractor, that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the contractor to set aside in a separate account assets for the meeting of obligations under the plan or program.
(2) Withholding. Owner or the Wyoming SRF Program shall upon its own action or upon written request of EPA or an authorized representative of the Department of Labor withhold or cause to be withheld from the contractor under this contract or any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by the same prime contractor, so much of the accrued payments or advances as may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full amount of wages required by the contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site of the work, all or part of the wages required by the contract, Owner or the Wyoming SRF Program may, after written notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until such violations have ceased.
(3) Payrolls and basic records. 
(i) Payrolls and basic records relating thereto shall be maintained by the contractor during the course of the work and preserved for a period of three years thereafter for all laborers and mechanics working at the site of the work. Such records shall contain the name, address, and social security number of each such worker, his or her correct classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the commitment to provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost incurred in providing such benefits. Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.
(ii)
(A) The contractor shall submit weekly for each week in which any contract work is performed a copy of all payrolls to Owner.  Owner will provide copies to the Wyoming SRF Program or EPA upon request. Owner shall provide written confirmation to the Wyoming SRF Program, in a form satisfactory to the Wyoming SRF Program, indicating whether or not the project is in compliance with the requirements of 29 CFR 5.5(a)(1) based on the payroll copies.  The payrolls submitted shall set out accurately and completely all of the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included on the weekly payrolls. Instead the payrolls shall only need to include an individually identifying number for each employee ( e.g. , the last four digits of the employee's social security number). The required weekly payroll information may be submitted in any form desired.  Optional Form WH–347 is available for this purpose from the US Department of Labor/Wage and Hour Division Web site at http://www.dol.gov/whd/forms/wh347instr.htm or its successor site. The prime contractor is responsible for the submission of copies of payrolls by all subcontractors. Contractors and subcontractors shall maintain the full social security number and current address of each covered worker, and shall provide them upon request to Owner.  Owner shall provide such information, upon request, to the Wyoming SRF Program, EPA, or the Wage and Hour Division of the Department of Labor for purposes of an investigation or audit of compliance with prevailing wage requirements. It is not a violation of this section for a prime contractor to require a subcontractor to provide addresses and social security numbers to the prime contractor for its own records, without weekly submission to Owner or other government agencies.
(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the contractor or subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract and shall certify the following:
( 1 ) That the payroll for the payroll period contains the information required to be provided under §5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained under §5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and complete;
( 2 ) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions as set forth in Regulations, 29 CFR part 3;
( 3 ) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into the contract.
(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH–347 shall satisfy the requirement for submission of the “Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this section.
(D) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of title 31 of the United States Code.
(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of this section available for inspection, copying, or transcription by authorized representatives of Owner, the Wyoming SRF Program, EPA, or the Department of Labor, and shall permit such representatives to interview employees during working hours on the job. If the contractor or subcontractor fails to submit the required records or to make them available, Owner, Wyoming SRF Program, or EPA may, after written notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon request or to make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.
(4) Apprentices and trainees
(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work they performed when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the program, but who has been certified by the Office of Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the ratio permitted to the contractor as to the entire work force under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. Where a contractor is performing construction on a project in a locality other than that in which its program is registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered program shall be observed. Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice's level of progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable classification. If the Administrator determines that a different practice prevails for the applicable apprentice classification, fringes shall be paid in accordance with that determination. In the event the Office of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship program, the contractor will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable program is approved.
(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate for the work performed unless they are employed pursuant to and individually registered in a program which has received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate specified in the approved program for the trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate on the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and Training Administration shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. In the event the Employment and Training Administration withdraws approval of a training program, the contractor will no longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved.
(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen under this part shall be in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR part 30.
(5) Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29 CFR part 3, which are incorporated by reference in this contract.
(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as Owner, the Wyoming SRF Program, and/or EPA may by appropriate instructions require, and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for the compliance by any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.
(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.
(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference in this contract.
(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this contract shall not be subject to the general disputes clause of this contract. Such disputes shall be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the contractor (or any of its subcontractors) and Owner, the Wyoming SRF Program, EPA, the U.S. Department of Labor, or the employees or their representatives.
(10) Certification of eligibility. 
(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a person or firm ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).
(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.
(b) Contract Work Hours and Safety Standards Act.  As used in this paragraph, the terms laborers and mechanics include watchmen and guards.
(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract work which may require or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such workweek.
(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in paragraph (b)(1) of this section the contractor and any subcontractor responsible therefore shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall be liable to the United States (in the case of work done under contract for the District of Columbia or a territory, to such District or to such territory), for liquidated damages. Such liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth in paragraph (b)(1) of this section, in the sum of $10 for each calendar day on which such individual was required or permitted to work in excess of the standard workweek of forty hours without payment of the overtime wages required by the clause set forth in paragraph (b)(1) of this section.
(3) Withholding for unpaid wages and liquidated damages. Owner or the Wyoming SRF Program shall upon its own action or upon written request of EPA or an authorized representative of the Department of Labor withhold or cause to be withheld, from any moneys payable on account of work performed by the contractor or subcontractor under any such contract or any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in paragraph (b)(2) of this section.
(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this section.

Compliance Verification by Owner and Other Information
1.  Based on 29 CFR 5.6(a)(3):  Owner shall make such investigations as may be necessary to assure compliance with the labor standards provisions and related statutes and regulations.  Investigations shall be made with such frequency as may be necessary to assure compliance.  Such investigations shall include interviews with employees, which shall be taken in confidence, and examinations of payroll data and evidence of registration and certification with respect to apprenticeship and training plans.  In making such examinations, particular care shall be taken to determine the correctness of classifications and to determine whether there is a disproportionate employment of laborers and of apprentices or trainees registered in approved programs.  Such investigations shall also include evidence of fringe benefit plans and payments thereunder.  Complaints of alleged violations shall be given priority.

2.  Owner shall periodically interview a sufficient number of employees entitled to Davis Bacon prevailing wages (covered employees) to verify that contractors and subcontractors are paying the appropriate wage rates.  As provided in 29 CFR 5.6(a)(6), all interviews must be conducted in confidence.  Owner shall use Standard Form 1445 or equivalent forms to document interviews.  Copies of the SF 1445 are available from EPA or the Wyoming SRF Program on request or at http://www.gsa.gov/portal/forms/download/12BF5D0E2DC4484685256CBC0062F375
3.  Owner shall establish and follow an interview schedule based on its assessment of the risks of noncompliance with Davis Bacon posed by contractors and subcontractors and the duration of each contract/subcontract.  At a minimum, Owner shall conduct interviews with a representative sample of covered employees from each classification of worker for each contractor/subcontractor within two weeks of each contractor/subcontractor's submission of its initial weekly payroll data, and two weeks prior to the estimated completion date for the contract/subcontract, and at least once each month during construction.  Owner must conduct more frequent interviews if the initial interviews or other information indicates that there is a risk that the contractor or subcontractor is not complying with Davis Bacon.  Representative sample from each classification means at least one from each classification.  If there are more than just a few workers in a classification, the representative sample shall include more than one interview each month for that classification.  Owner shall immediately conduct necessary interviews in response to an alleged violation of the prevailing wage requirements.  All interviews shall be conducted in confidence.  Owner shall cross check the interviews against the payrolls.
4.  Owner shall periodically conduct spot checks of a representative sample of weekly payroll data to verify that contractors and subcontractors are paying the appropriate wage rates.  Owner shall establish and follow a spot check schedule based on its assessment of the risks of noncompliance with Davis Bacon posed by contractors and subcontractors and the duration of each contract/subcontract.  At a minimum, Owner shall spot check payroll data within two weeks of each contractor/subcontractor’s submission of its initial payroll data, and two weeks prior to the completion date of the contract/subcontract, and at least monthly during construction.  Owner must conduct more frequent spot checks if the initial spot check or other information indicates that there is a risk that the contractor or subcontractor is not complying with Davis Bacon.  In addition, during the examinations Owner shall verify evidence of fringe benefit plans and payments thereunder by contractors and subcontractors who claim credit for fringe benefit contributions.

5.  Owner shall periodically review contractor's and subcontractors' use of apprentices and trainees to verify registration and certification with respect to apprenticeship and training programs approved by either the U.S Department of Labor or a state, as appropriate, and that contractors and subcontractors are not using disproportionate numbers of laborers, trainees and apprentices. These reviews shall be conducted in accordance with the schedules for spot checks and interviews described in Item 3 and 4 above.

6.  Owner  must immediately report potential violations of the Davis Bacon prevailing wage requirements to the Wyoming SRF Program, the EPA Davis Bacon contact (Joyce Brame 303-312-6367), and to the appropriate DOL Wage and Hour District Office listed at http://www.dol.gov/esa/contacts/whd/america2.htm.
7.  Owner shall verify that the Davis Bacon poster and wage decisions are posted at the job site in a prominent and accessible place where both can be easily seen by the workers.

8.  Owner shall verify that contractor and subcontractors are not listed as excluded from federally funded or assisted contracts at https://www.epls.gov/.
9.  Owner shall maintain the payrolls, interview records, and other compliance related records for a minimum of three years after completion of the contract and shall provide them upon request to the Wyoming SRF Program or to applicable federal agencies.

10.  Additional compliance information and assistance is available at http://www.dol.gov/compliance/guide/dbra.htm and other related websites.
Insert (in place of this page) the applicable Davis-Bacon Wage Decision.  Current wage decisions are available at http://www.wdol.gov/.  Use the wage decision that applies to the project county location and the type of construction.  Most water and sewer line projects are classified as "heavy."  Treatment plants may be "heavy" or "building" or both, depending on circumstances.  Water and sewer mains constructed in conjunction with a WYDOT project may be "highway."  If there is a significant amount of both water/sewer construction and road construction, a project may need both "heavy" and "highway."  Discuss with the SRF program if necessary, especially if multiple types seem to apply.  We may need to consult EPA or the US Department of Labor in some cases.  Check the wage decision(s) periodically during the time leading up to bid submittal to make sure you are using the most up to date decision(s) as they get updated regularly.  Wage decision modifications that occur 10 or more days before bid submittal will apply to the contract and must be included in an addendum.
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