























Kinross Copper, at 840. The appeals court based its decision on this lack of a “right” to

discharge under federal and state mining and water quality laws, and expressed no opinion on the

lower court’s somewhat different rationale. The appeals court described the lower court’s ruling:

[T]he trial court explained that, because holding an unpatented mining claim requires
proof that the claim continues to be marketable, and, because state regulations render
plaintiff’s claims unmarketable [since the mining operation could not be conducted
without the ability to discharge pollution], plaintiff’s mining claims were
“extinguished,” leaving plaintiff with no property right that could be taken. The
extinguishment of the claim did not amount to a taking, the court held, because
unpatented mining claims constitute a unique form of property right that—by
definition—is subject to state and federal regulatory authority and is more
appropriately regarded as analogous to a contract right that is subject to a
condition subsequent.

Id. at 835 (emphasis added) (citing Michael Graf, Application of Takings Law to the Regulation
of Unpatented Mining Claims, 24 ECOLOGY L.Q. 57 (1997)).

Although the appeals court decision is important in its own right, in confirming that there
is no “right” to mine on federal lands absent compliance with environmental requirements, the
lower court’s decision is also instructive. Under that ruling, the underlying property interest in a
federal mining claim is placed in its proper context, since such an interest is predicated on
compliance with environmental protection requirements. Thus, there could be no “taking” of

that interest by an environmental requirement.2

% This basic theme was specifically noted by the Ninth Circuit in Clouser v. Espy, where the
court upheld the Forest Service’s significant restrictions on mining access and operations based
on environmental considerations. “Virtually all forms of Forest Service regulation of mining
claims—for instance, limiting the permissible methods of mining and prospecting in order to
reduce incidental environmental damage—will result in increased operating costs, and thereby
will affect claim validity.” Clouser v. Espy, 42 F.3d 1522, 1530 (9th Cir. 1994). In fact, under
the Mining Law itself, the expense associated with compliance with environmental regulations
may so increase the cost of mining as to render a claim not valuable. United States v. Pittsburgh
Pacific, 30 IBLA 388 (1977); Great Basin Mine Watch, 146 IBLA 248, 256 (1998).
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In addition to federal and state caselaw precedent, it is important to note that the State of
South Dakota, just across the border in the Black Hills, specifically recognizes its ability to
designate Special, Exceptional, Critical and Unique Lands (SECUL) in the state, including on federal

lands. See S.D. Rev. Stat. §§ 45-6B-33 ef seq. In such areas, the state may require mitigation measures,
or prevent mining altogether, to protect the values for which the area was designated. Although not
identical, the South Dakota SECUL provisions are similar to Wyoming’s VRU provisions and represent a

neighboring state’s position that such designations are not pre-empted by federal mining law.

L. Federal Law Expresslv Contemplates Wyoming’s Regulation of Mining on Federal
Land.

The above caselaw affirms the right of Wyoming to establish a VRUD area and to
regulate, even deny, permits to mine on federal land. This authority is related to the applicable
federal public land and mining statutes and regulations that cover mining on public land.

The Mining Law of 1872 is one of the statutes that govern mining on federal lands. The
Mining Law does not itself providc for any énvironmental standards to be applied to the federal
lands. However, the Mining Law specifically states that any activities done pursuant to that law
can only occur “so long as they comply with the laws of the United States, and with State,
territorial, and local regulations.” 30 U.S.C. § 26.

The two types of federal land that may be affected by a VRUD designation are lands
administered by the Forest Service or BLM. As discussed above, the Supreme Court in Granite
Rock specifically recognized the co-existence of state regulation on Forest Service lands. 489
U.S. at 582-586. The Court highlighted the fact that numerous federal laws, such as the National
Forest Management Act (NFMA) and the Forest Service’s mining regulations, at 36 CFR Part

228, expressly contemplate state regulation of mining on Forest Service lands. Id.
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Regarding BLM lands, the primary land use and environmental statute controlling mining
is the Federal Land Policy and Management Act of 1976 (FLPMA), which amended the Mining
Law. 43 U.S.C. §§ 1701 et seq. FLPMA provided land management direction to the BLM and
authorized the Secretary to “take any action necessary to prevent the unnecessary or undue
degradation of the lands” Id. FLPMA specifically intended an accommodation of state
regulation on federal lands. 43 U.S.C. § 1712(c)(8) (BLM land use plans must “provide for
compliance with applicable pollution control laws, including State and Federal air, water, noise,
or other pollution standards or implementation plans™); § 1712(c)(9) (BLM land use plans “shall
be consistent with State and local plans to the maximum extent [found] consistent \ﬁith Federal
law and the purposes of this Act.”). See also Granite Rock, 480 U.S. at 585.

BLM first promulgated its mining regulations in 1980, with substantial revisions in 2000
and 2001. From the first regulations in 1980, BLM has recognized the authority of local and
state governments to regulate mining operations on federal land:

Nothing in this subpart shall be construed to effect a preemption of State laws

and regulations relating to the conduct of operations or reclamation on Federal

lands under the mining law.

43 C.F.R. § 3809.3-1 (regulations prior to January 20, 2001). The 2000 revisions confirmed the
authority of state and local governments to regulate federal lands.? Specifically, the new rule
stated that:

If State laws or regulations conflict with this subpart regarding operations on

public lands, you [the operator] must follow the requirements of this subpart.

However, there is no conflict if the State law or regulation requires a higher
standard of protection for public lands than this subpart.

3 65 Fed. Reg. 69998, 70008-70009 (Nov. 21, 2000). On unrelated issues, these regulations were
amended on October 30, 2001. 66 Fed. Reg. 54834 (2001). The revisions, importantly, did not
change the Interior Department’s position regarding state and local authority.
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43 C.E.R. § 3809.3 (emphasis added).

The preamble to the revised regulations confirmed that local regulation may be more
protective than federal review. “One purpose of subpart 3809 is to establish a minimum level of
protection for public lands....States may continue to assert jurisdiction over mining operations
on the public lands.” 65 Fed. Reg. at 70009. The preamble also stated that:

there are also certain situations where the State law or regulations may provide a

higher standard of protection than subpart 3809, such as the restriction on

cyanide-leaching based operations approved by voters in Montana. In this

situation, the State law or regulation will operate on public lands. BLM

believes that this is consistent with FLPMA, the mining laws, and the

decision in the Granite Rock case.”

Id. (emphasis added).”

D. A VRUD Designation Complies with Federal Law

Based on the above-detailed laws and court decisions, it is clear that Wyoming’s
designation of a VRUD area is not pre-empted by federal mining or public land laws. Under
Wyoming law, the state can deny a mining proposal if:

The proposed mining operation would irreparably harm, destroy, or materially impair any

area that has been designated by the council a rare or uncommon area and having

particular historical, archeological, wildlife, surface geological, botanical or scenic value.
WRS §35-11-406(m)(iv). Under this provision, each mining proposal will be judged on a case-
by-case basis to determine whether it can be conducted in a manner consistent with the purposes

for which the VRUD area was designated. This type of “reasonable state regulation” of mining

is the type of regulation affirmed in the Wyoming and federal court decisions discussed above.

* The Montana restriction discussed by the BLM was a ballot initiative passed by Montana voters
in 1998. The initiative prohibited the State from approving any new (or expanded) open-pit
mining operations utilizing cyanide ore-processing reagents. The new law would also prohibit
such mining on federal lands due to the State of Montana’s dual role in mine permitting (along
with the federal land management agencies).
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Importantly, this does not represent the type of categorical “ban on mining” that one

court has said is pre-empted. See South Dakota Mining Assoc., 155 F.3d 1005 (8" Cir. 1998).

Here, it is entirely possible that certain types of mining may be conducted in a VRUD area,
depending on the specific location, environmental controls, mitigation measures, etc. These
types of controls, and the analysis of the project’s impacts on federal land, would be reviewed
under state and federal permitting processes, including those under the National Environmental
Policy Act (NEPA), 42 U.S.C. § 4321 et seq.

At a minimum, a “facial” challenge to the VRUD designation (i.e., an up-front challenge
to the VRUD designation prior to the submittal of any mining proposal to the state) would
clearly fail under Granite Rock. This is because, until an actual site-specific mining proposal
was submitted, it would be impossible to know whether, and to what extent, the VRUD
designation would interfere with the mining operation. In other words, the simple fact of a
VRUD designation does not categorically prohibit mining and thus is not pre-empted.

Thus, any challenge to the VRUD designation would have to wait until the state actually
denied a mining permit. Even then, the permit denial would be upheld if it was reasonably based
on the protection of Wyoming’s environment or public health — state authority upheld by the

courts and the federal land management agencies. See Oil Dri Corporation of Nevada v. Washoe

County, CV-02-02196 (Dec. 30, 2004)(Nevada state court rejecting mining company argument
that county denial of mining project on federal land, that had been approved by BLM, was pre-

empted by federal mining law).
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CONCLUSION

Wyoming’s designation of a VRUD area would not be pre-empted by federal mining or
public land law. Further, in the event that a mining claimant may eventually propose mining on-
federal lands, Wyoming’s decision to place conditions on the operation, or deny a specific permit
application in a VRUD area, would not be pre-empted, as long as the state’s action was based on
reasonable application of its regulations designed to protect the environment, public health, or

general welfare.
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